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BEFORE THE ADDL. MEMBER-2, MOTOR ACCIDENT CLAIMS

TRIBUNAL TINSUKIA :::::::ASSAM

District : Tinsukia.

Present : Md. A. Hakim, M.A, L.L.B,

Addl.  Member-2,

Motor Accident Claims Tribunal,

Tinsukia.    

            M.A.C.T Case No.  136 of 2011

 

1.   Smt.  Kamakhya  Dey(Aged  about  50 years),

      W/o.  Lt.  Jayanta  Dey 

( Mother of deceased)

2.   Sri  Rajat  Dey,(Aged  about  30 years),

      S/o.  Lt.  Jayanta  Dey

(Brother of deceased)

  Both  are  resident  of  Naharchapari  Gaon,

      P.O  Borhapjan, P.S  Doomdooma,

       Dist.  Tinsukia,  Assam.  

                                          .......................CLAIMANTS.

-Versus-

1.   Sri  Achut  Konwar,

      S/o. Thaneswar  Knower,

      R/o.  Village -  Motabil,  P.O  Makum  Killa,

      Dist.  Tinsukia,  Assam.  

      Permanent  Add-  AOD  Installation  Area  Sripuria,

   (Driver of vehicle bearing  no. AS-06-AC-1364 (Oil  Tanker)

 



 2

2.   M/s.  Borthakur  &  Company,

      Budha  Mandir  Road,  Duliajan,

      P.S  Duliajan,

      District – Dibrugarh,  Assam.

   (Owner of vehicle bearing  no. AS-06-AC-1364 (Oil  Tanker)

3.  The  Manager,

     United India Insurance Co. Ltd.,

     Having  its  branch  office  at  Pramod  Market  1st  Floor,

     Rangagora  Road,  Tinsukia  P.O P.S  &

     District  Tinsukia,  Assam.  

   (Insurer of vehicle bearing  no. AS-06-AC-1364 (Oil  Tanker)

                                              ..................Opposite Parties. 

4.  Sri  Rana  Dey,

     S/o.  Lt.  Jayanta  Dey

     Resident  of  Naharchapari  village,

     P.O  Borhapjan,

     P.S  Doomdooma

    Dist.  Tinsukia,  Assam. 

    (Owner  of  vehicle bearing  no. AS-23-F-5380).

                                          ............PROFORMA Opp. Party. 

             Appearance:-

  Sri N. Prasad

  Advocate……………......……...............…..For the Claimants.

  Sri  S. Hussain

            Advocate........……....,,,,,.....…..For the Opposite Party no. 1.

  Sri S.K Roy

            Advocate........……...............…..For the Opposite Party no. 2

  Sri A.K  Karmakar

            Advocate........……...............…..For the Opposite Party no.3 
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  Date of Argument   :   19.04.2018

  Date of Judgment   :   05.05.2018

            J  U D G M  E  N  T

1.     This  is  an  application  filed U/s. 166 Motor Vehicle Act,

1988 by  which the claimant  namely, Smt.  Kamakhya  Dey  and

Sri  Rajat  Dey   seeking compensation on account  of  the  death

of Late  Amrit Dey @  Sanku @  Kartik Dey who died  in a motor

vehicle  accident. The deceased was the son of the claimant no. 1,

and brother of claimant no. 2 respectively.

2.       The case  of  the  claimant  in  brief  is that on 31.08.2011

at about 7 am the  son  of  the  claimant no. 1 Amrit  Dey  @

Sanku @  Kartik  Dey  was  coming to  his  house from Tinsukia

side situated  at  Naharchapari Gaon  by  riding  his  motorcycle

bearing regn. no. AS-23-F-5380. On  the  way  near Longsowal

over N.H  37 one  Oil  Tanker  bearing  regn. no. AS-06-AC-1364

coming  from  opposite  direction  in  a   rash  and  negligent

manner and  high  speed  suddenly came  to  the  wrong  side of

the  road  and   knocked the motorcycle,  as  a  result, the  victim

sustained  grievous injuries on  his head and various parts  of his

body and  died  on  the  spot. After  the  said  accident  the  driver

fled  away with  the  truck  and  later  on  arrested. The  Post

mortem  of  the  deceased  was  performed  at  Tinsukia  Civil

Hospital,  Tinsukia.  The  motorcycle  was  also  badly  damaged

in  the  said  accident. 

3.      In connection  with  the  said  accident Doomdooma police

has  registered  a  case  Doomdooma   P.S   case  269/2011  U/S

279/304(A) IPC  against  the driver  of   the  Oil   Tanker  and

investigated  the  case accordingly.
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4.       The  claimant  has  further  stated  that the  deceased  was

a businessman. He  was  a  wholesaler  of  pan  masala,  pan

gutka &  stationery  goods  and  thereby  he was  earning  a

minimum amount  of  Rs. 10,000/-  per  month. He  was 24  years

of  age at  the  time  of  his  unfortunate  death.  The  deceased

had valid  D/L No. 28,  529/TSK  to  driver  the  vehicle. He  left

behind  his  mother  and  brothers, who  were  dependent   upon

the  earnings  of  the  deceased.  The  deceased  had  bright

future  in  his  life.  The  father  of the  deceased  was  shot  dead

by  ULFA  militants  and  he  was   looking  after  shop  and  all

the  family  members  were  dependent  upon  his  earning. The

untimely  tragic  death  in  the  accident  had  deprived  the

mother  and  brothers,  the  care  and  affection  of  a  son  and

brother  and  his  early  demise  has  caused  irreparable  loss  to

the  family.  The  accident   occurred only  due  to   rash  and

negligent  driving  of  oil  Tanker  and  there  is  no  negligence on

the  part  of  deceased.  The  owner  of  the  motorcycle  is  made

party  as Proforma  Opposite  Party  for  proper  adjudication  and

no  relief  has  been  claimed  against  him. The  claimants  have

claimed Rs. 15,80,000/- as compensation. 

5.      The  Opposite  party  no. 1 & 2, i.e.  the  driver and owner

of   the   alleged   vehicle  no.  AS-06-AC-1364  (Oil  Tanker)  have

contested  the case by filing separate written  statements.   Later

on, the  Opp. Party  no. 1  &  2 have not appeared  at  the  time  of

cross-examination.   The Opposite  Party no.  3,  i.e.  the  United

India Insurance  Co. Ltd, the  Insurer  of  the  vehicle  no. AS-06-

AC-1364 (Oil Tanker) has  contested   the  case by filing written

statement. In their written statement  the opposite parties  have

taken all the  routine  pleas and denies  the  case  of  the claimant

and  prayed  for  dismissal  of  the  claim  petition.
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6.      Upon pleadings  the  following issues  are  framed  by  the

Tribunal : 

(i)Whether Lt. Amit  Dey @  Sanku  @ Kartik  Dey died

in  a  road  accident  which  occurred  on  31.08.2011  at

about 7:00 AM at Longsowal  Milonbon over  N.H  37

under  Doom-dooma  P.S  in  the  district   of   Tinsukia,

Assam  due to rash and negligent driving of the vehicle

bearing registration no.  AS-06-AC-1364(Oil  Tanker) and

AS-23-F-5380(Motor Cycle)?

(ii)   Whether there was any contributory  negligence on

the part  of  the driver of  the aforesaid vehicle  as  well

as  the  deceased?

(iii) Whether  the  claimants  are  entitled  to  get

compensation? If so, to what extent and from whom?   

7.       During  the  course  of  hearing  the claimant has examined

herself  alongwith  three other  witnesses in support of her claim,

whereas the OP’s did not  adduce evidence  on  their  part.

8.     The  Tribunal  has  heard the argument advanced by the

parties at length and also, deciphered the materials on record for

an appropriate outcome of the instant case.

DISCUSSION, DECISION AND REASON THEREOF

9.        CW.1,  Smt. Kamakhya  Dey,  the  mother of  the  deceased

Amrit  Dey @  Sanku Dey @ Kartik  Dey has  deposed  in her

evidence-in-chief  that on 31.08.2011 at about 7 am at Longsowal

Milanbon over  N.H  37 under  Doomdooma  Police  Station  when

the  vehicle   bearing  regn. no. AS-06-AC-1364  dashed  her  son

who was  coming to  his  house from Tinsukia side  situated  at

Naharchapari  Gaon  by  riding  his  motorcycle bearing regn. no.
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AS-23-F-5380. On  the  way  near Longsowal over N.H  37 one  Oil

Tanker   coming  from  opposite   direction   in   a    rash   and

negligent manner and  high  speed  suddenly come  to  the  wrong

side of the  road  and   knocked the motorcycle,  as  a  result, her

son sustained  grievous injuries on  his head and various parts  of

his body and  died  on  the  spot. After  the  said  accident  the

driver fled  away with  the  truck  from  the  spot and  later  on

arrested by  police. Police  has registered a case Doomdooma  P.S

case 269/2011  against  the driver  of  the  Oil  Tanker for  his rash

and  negligent  driving.  The  Post  mortem  of  her  deceased son

was   performed  at   Tinsukia   Civil   Hospital,   Tinsukia.   The

motorcycle  was  also  badly  damaged  in  the  said  accident. 

10.     That  her  son  was   a  self employed  and  after  shot dead

by  ULFA  militants  of  her  husband,  he  was  the  only earning

member  of  their  family. He  earned  their  livelihood  by the

business  of  Agro  Chemicals  and  whole  sale  business of pan

masala,  gutka etc.  At  the  relevant  time  of  accident  he was

earning  a  minimum  amount  of  Rs. 10,000/- per  month againt

his  work. He  was  25  years  of  age  at  the  time  of  his

unfortunate  death  and  he  had   very  bright  future  in  work.

Her  son  left  behind  him  herself  and  one  brother  and  they

were   totally   dependent   upon  his   earnings.  The   accident

occurred  due  to  the  rash  and  negligent  driving  of  the  driver

of  the  offending  vehicle  Oil   Tanker  and  as  such  police

submitted charge sheet  against  him vide  charge sheet  no. 171

dated  31.10.2011 and  from  the  Form  no. 54  it  appears  that

the  vehicle  No. AS-04-AC-1364 (Oil  Tanker)  was  duly  insured

with  the  United  India  Insurance  Co.  Ltd.   Vide Policy   no.

130300/31/11/01/00000306  valid  up to  25.05.2012  and  the

driver  was  having  valid  driving  license  being  No. F22797/TSK,

valid  upto 21.01.2014  for  driving  the  said  vehicle. And  such

as  per  the  terms   and  condition  of  the  policy  the  Opp. Party
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No.  3   may   be   directed   to   make   the   payment   of

compensation.  That   she  has   claimed  an   amount  of   Rs.

15,80,000/-  as  a  compensation  on  account  of  death  of  her

son. 

11.    The CW.1  has   exhibited  the  following documents in

course of hearing of the case :

i.   The Ext. 1  is  the  Form  No. 54,

ii.  The  Certified   copy   of  Case   Record  of  G.R  Case  no.

1120/11 arising  out  of  Doomdooma  P.S   case  no.

269/2011 consisting of  Ejahar.

iii. The  Ext. 3, Charge-sheet.

iv. The  Ext. 4 & 5,  Two  numbers  of  seizure-lists.

v. The  Ext. 6 is  the Sketch  map.

vi. The Ext.  7 is  the Post  Mortem Report.

vii. The Ext. 8  is  the  Letter  of  permission dated 18/08/2010 

           issued  by  the  Secretary Borhapjan  Gaon  Panchayat.

viii. The  Ext.  9  is   the  Trade  License dated 18.08.2010

jointly  issued   by   the   President  and   Secretary  of

Borhapjan  Gaon  Panchayat.

ix. The  Ext.  10  is  the Driving  License of  her deceased son.

12.       In  cross  examination the  CW.1  has  stated  that she  has

not seen the  accident. She  has  adduced  evidence  after hearing

about  the  incident  from  others.  The  name  of  the deceased  is

Amit  Dey.  He  was a Matriculate. She  has  not given age proof,

income  proof  and  educational  certificate of the deceased. The

ejahar  was filed  by  her  son  Rajat  after  5 days  of  the incident.

There  was  a  head  on  collision. The motorcycle  was  in the

name  of  Rana  Dey.  She  has  not impleaded  the  Insurance

Co./papers  of  the  motorcycle. The motorcycle was  not  insured.

She  has  not  submitted  Route Permit/Fitness  certificate  of  the
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tanker. 

13.     She  denies  the  suggestion  that her  deceased son  was

not known  as  Shanku @  Kartick  and  she  has  used  the  name

for the  purpose  of  this  case.  She  denies  the  suggestion  that

the accident did  not  occur  because  of  the  fault  of  the  tanker

but because  of  the  motorcycle. She  denies  the  suggestion

that as there was  no  insurance   cover  of   the  motorcycle,

drawn  by her  son  she  is  not  entitled  to  compensation.  She

has  not filed  the  fitness certificate  of  the  motorcycle. No  legal

heir certificate  has  been  filed  showing  she  is  the  mother  of

the deceased. She  denies  the  suggestion  that she  has  filed

documents  with  the  claim  petition. She  denies  the  suggestion

that her  deceased  son  was  unemployed and  his  income  was

not  Rs. 10,000/- p.m. She  denies  the  suggestion  that she  has

made  an  exaggerated  claim  without  basis. She  denies  the

suggestion  that  OP  no. 3  is  not  liable  to  pay  compensation

and  hence  case is  liable  to  be  dismissed  against  O.P  No. 3. 

 
14.      PW.2, Sri  Kondarpa  Talukdar  has  deposed  that he  has

appeared  on  receipt  of  summon  from  this  Court. On  31.08.11

he  was  posted  at  Doomdooma P.S.  On  that  day  he  visited

Longsowal  on  receipt  of  information  about  an  accident. He

found  an  Oil  Tanker  and  a  dead person.  On  2.9.11  one

written  complaint  in  the  Doomdooma  P.S  by  Rajat  Dey  and

he  was  endorsed  with  the  investigation. The  Oil  Tanker  had

knocked  down  one  person  from  behind. The  regd. no. of  the

Oil  Tanker  was  AS-23-F-5380. The  dead  body  of  Sanku  was

taken  to  the  P.S and  inquest  was  performed. It  was  sent  for

P.M  examination  to  Civil  Hospital,  Tinsukia. He  prepared  the

sketch  map  of  the  P.O  and  seized  the  Oil  Tanker  alongwith

documents.  The motorcycle  of the deceased  was  seized.  The

driver,  Achyut  Konwer  was  arrested.  The  requisition  was  sent

 



 9

for  inspection  of  the  vehicle  by  MVI. He  also  collected  the

P.M  report. He  handed over  the  CD  to  the  Officer  as  he  was

not  empowered  to file C.S. On  the  basis  of  the  materials  C.S

was  filed  against   the  driver   of   the   Tanker   Achyut  U/s.

304(A)/279 IPC. In  the  trial  of  the  aforesaid  case  he  adduced

evidence  as PW’s  and  exhibited  documents.

15.      In  cross  examination the  PW.2  has  stated  that he  went

to the P.O  within  30 minutes  of  the  accident. The policy  no.  of

the  motorcycle  is  53080231100100000694.  The  documents

seized  includes  the  Insurance  Policies  of  the  vehicles. The

accident   took   place   on   31.08.11   and  validity   of   the

motorcycle  was  up to 22.6.11. He  denies  the  suggestion  that

the motorcycle  was  not  as  per  law.

16.    PW.3,  Sri   Sobhanand  Orang  has  deposed  that   he

appeared  in the  Court  on  receipt  of  the  summon. He served

as  President of  Borhapjan Gaon  Panchayat  from 2008 to 2013

for  5  years. Since he is  a  local  inhabitants  of  Pabojan  Gaon,

as  such  he  is acquainted  with  the  villagers  of his  Gaon

Panchayat. He was  elected  as  President of  Gaon  Panchayat  in

the year  2008 (Elected). The  deceased  Amrit  Dey  @  Sanku

Dey  @  Kartik  Dey  @  Amit  Dey was  known  to him. He  was

son of  Joyanta  Dey. He  was  also  know  to  him. Amrit  Dey  died

in  a  motor  accident which  was occurred at  Longsowal  under

Doom-dooma Police station. Amrit  Dey  was  running a shop  at

Borhapjan. Being  a  president of  the  Gaon  Panchayat he is

authorized by Government to issue  Trade  License  for  running

shop in his  area. In course of  his tenure on 18.08.10 he issued

Trade License no. BGP/2010-2011/19 in  the name of  Sri  Amrit

Dey  S/o. Lt. Joyanta  Dey  of  Borhapjan under the  letter  head of

O/o. 20 No. Borhapjan Gaon Panchayat. Ext. 9 is  the  said  Trade

License.  Ext.  9(1)  is  his   signature   with   seal  as   President
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Borhapjan Gaon  Panchayat. 

17.    In Cross-Examination he has  deposed  that in Ext. 9 his

name is not  mentioned. Under  Borhapjan Gaon Panchayat  there

are 10 villages, each  villages has  average  2000-2500 people. He

does not  know personally  all   the people  of  villages  under

Borhapjan Gaon  Panchayat. He has  not  submitted any document

to show   that  he was  President  of  Borhapjan Gaon Panchayat

from 2008  to   2013. He  has   not   brought   any   register  of

Borhapjan Gaon  Panchayat  regarding  issuance of  Trade License

to any  person. 

18.   He   denies    the   suggestion    that    Ext.   9   is   a

manufactured   and   fabricated   document.  He   denies   the

suggestion  that   there  is  no record in the  Borhapjan Gaon

Panchayat regarding  issuance of any  Trade  License  to  one  Mr.

Amrit  Dey, S/o. Lt. Joyanta  Dey.  The  name of  the  deceased  as

shown  in  Ext.  9 is   Amit  Dey.  The two  other  names  as

mentioned  as  alias   in  his  examination  in  chief   are  not

mentioned  in Ext. 9. He  denies  the  suggestion  that  the  Ext. 8

is  also  a  fake  and manufactured  document. He  denies  the

suggestion  that the person  as  named in Ext. 9  is not  the  same

person and  the three  different  names as  mentioned in  the

claim  petition are  not  related  to  the  person of  Ext. 9. He

denies  the  suggestion  that   the  three names mentioned in  the

claim  petition under  the head line of alias are fake names. He

denies  the  suggestion  that  he  does  not  know any person as

Amit  Dey.  He  denies  the  suggestion  that  the person named in

Ext. 9 is  not  the  same  person  of  the  claim petition. He  denies

the  suggestion  that   as per  request of  claimant he is deposing

falsely. He  denies  the  suggestion  that  the deceased person

named in   the   claim  petition   did  not   have   any   shop or

business of  Agro  chemical as  shown  in  Ext.  That  in the  claim
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petition  in  Clause  no.  4  Occupation  of   deceased  it  is   only

mentioned “Business”. There  is  no mention of Agro Chemical

business or  the  name  of  DK  Associates in  the  said  claim

petition. 

19.      PW.4, Sri Subhash Dey  has  deposed  that he appeared  in

the  Court  on  receipt  of  the  summon. On 18.08.10 he was

posted   at    Borhapjan   as   Secretary   of   Borhapjan  Gaon

Panchayat.  At   that   relevant   time   Sobhanand  Orang   was

President of  Gaon  Panchayat. Ext. 8 is  the consenting letter of

Trade License cum  fee receipt  cum  Tax  receipt. Against  the

trade   license,  Sri   Amit   Dey   S/o.  Lt.  Joyanta   Dey   of

Naharchapari Gaon deposited  Rs. 300/- in their Borhapjan Gaon

Panchayat.  He  accordingly  issued   Ext.  8  acknowledging   the

receipt  of   Rs. 300/-.  Ext.  8(1) is  his signature  with  seal  of

Borhapjan Gaon  Panchayat.  Ext.  9 is  the Trade  License  no.

BGP/2010-2011/19 dated 18.08.10. Ext. 9(2)  is his signature  with

seal of  Borhapjan Gaon  Panchayat. Ext. 9(1) is  the  signature  of

Sri Sobhanand Orang,  President  Borhapjan Gaon  Panchayat. He

know  his  signature. 

20.    In Cross-Examination he  states  that in Ext. 8 his  name,

i.e., Subhash  Dey is not  mentioned. There  is  a  short  signature

in  Ext.  8  which   he   has   claimed  to   be   his   signature  as

Secretary of  Borhapjan Gaon  Panchayat on  18.08.10. He has not

produced any document  before  the  Court whatsoever to show

that  he  was   Secretary   of   Borhapjan  Gaon  Panchayat   on

18.08.10.   In  Ext.  8  the  name  of  M/s.  D.K  Associates  is  not

mentioned. In Ext. 8 three names under alias of the deceased are

not mentioned.  Only one name is mentioned here. The name of

deceased  mentioned  in the  claim  petition under  3 alias may  or

may not  be  same  person as  mentioned  in Ext. 8. He has not

produced today  before  the Hon'ble  Court to show and prove
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that his  name is  Subhas Dey and  he is  a  resident of Bordubi. 

21.     He  denies  the  suggestion  that  Ext. 8 and Ext. 9 are fake

and  manufactured   document  and   as  per   request  of   the

claimant  he  has   cooperated  to  manufacture   these   two

documents.  In  2010  there  was  no  procedure  of  maintaining

any  register  against  issuance   of   Trade   License  or   against

payment of  Tax  in Borhapjan Gaon  Panchayat. He  denies  the

suggestion  that  since the inception of  Panchayatiraj Act  there

was and  there  is   system of  maintaining  register  of   Trade

License as  well as  against  payment of  Trade License Fee  or

any  type  of  Tax. He  denies  the  suggestion  that   since  he was

not  Secretary of  Borhapjan Gaon  Panchayat at  any  point  of

time, he has not  produced  any  document to  prove  his claim He

denies  the  suggestion  that  for  personal gain he has illegally

cooperated with  the  claimant in compliance with  the claimant's

request and  thats  why he  has not  produced  any  I/D  proof

document  about  his  identity. 

22.     Now   in  view  of   proper  decision  and  adjudication I am

discussing  the  Issues as follows:

ISSUE NO. 1, 2

23.   Now   for   the   convenience  and  comprehension  I  am

discussing the issues no. 1 & 2 together i.e. (1) Whether Lt. Amit

Dey  @  Sanku @ Kartik   Dey  died   in  a  road  accident  which

occurred on 31.08.2011 at about 7:00 AM at Longsowal  Milonbon

over  N.H 37 under Doom-dooma  P.S in the district  of  Tinsukia,

Assam  due to rash and negligent driving of the vehicle bearing

registration  no.  AS-06-AC-1364  (Oil   Tanker)  and   AS-23-F-

5380(Motor Cycle)? and  (2) Whether there was any contributory

negligence on  the part of the driver of  the aforesaid vehicle  as
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well  as  the  deceased? 

24.    With regard to the Issue no. 1 & 2 Ld.  Counsel  for  the

claimant has pointed out that the CW 2 who had investigated the

case  has  deposed  that  the  alleged  oil  Tanker  had  dashed

motorcycle of the deceased from the back and hence the driver of

the alleged oil tanker is the only responsible for the accident who

drove the alleged vehicle rashly and negligently. There is no prove

of contributory negligence on the part of the deceased. The  Ld.

Counsel  for  the  claimant  has  cited  the  following case  laws to

fortify his argument:  i) Kerela Court - The  Oriental  Insurance  Co.

Ltd.  Vs.  Shobhana Omanakuttan, (ii) Supreme  Court of  India

Civil  Appeal  No. 2538  of  2009 (Arising out of  SLP(C) No. 280 of

2006), Bimla  Devi  &  Ors Vs.  Himachal  Road  Transport Corpn. &

Ors. (iii) Supreme  Court of  India,  Civil  Appeal  No. 7137  of

2013 (Arising out of  SLP(C) No. 21139 of  2011), Kishan  Gopal &

Anr.  Vs. Lala  & Ors.

25.      In  reply  Ld.  Counsel  for  the opposite party no. 3 has

pointed  out  (i)  that  no  eye  witness  to  the  incident  could  be

examined by the claimant. Moreover the claimant has stated in

her  deposition  that  there  was  head  on  collision  between  the

Motorcycle and alleged Oil tanker which can be presumed that the

accident was occurred due to the contributory negligence of the

driver of the both the alleged vehicle. (ii) It is also pointed out that

the  case  is  not  maintainable  due  to  the  non  joinder  of  the

necessary party i.e. the insurer of Motorcycle. (iii) the driver of the

motorcycle  had  no  driving  licence  hence  the  claimant  is  not

entitled to claim compensation from the Opposite party no. 3. (iv)

that  the  driver  of  the  alleged  oil  tanker  did  not  possess  any

licence  for  driving  vehicle  carrying  Hazardous  Goods  like

petroleum  products  etc.  As  the  owner  and  the  driver  of  the

alleged oil tanker has violated the condition of policy the Opposite

 



 14

party no. 3 is not bound to pay the compensation. (v) That in view

of  the  above  fact  the  claimant  can  at  best  seek  50% of  total

compensation from the owner and the driver of the alleged Oil

tanker bearing registration no. AS-06-AC-1364.

26.      Upon hearing both sides I have gone through the material

on  record  and  found  that  CW.1,   Smt.  Kamakhya   Dey,   the

mother of  the  deceased Amrit  Dey @  Sanku Dey @ Kartik  Dey

has  deposed  in  her  evidence-in-chief   that  on 31.08.2011 at

about  7  am  at  Longsowal  Milanbon  over   N.H   37  under

Doomdooma  Police  Station  when the  vehicle   bearing  regn. no.

AS-06-AC-1364  dashed  her  son who was  coming to  his  house

from Tinsukia side  situated  at Naharchapari  Gaon  by  riding  his

motorcycle bearing regn. no. AS-23-F-5380. On  the  way  near

Longsowal over N.H  37 one  Oil Tanker  coming  from  opposite

direction  in  a   rash  and negligent manner and  high  speed

suddenly come  to  the  wrong side of the  road  and   knocked the

motorcycle,  as  a  result, her son sustained  grievous injuries on

his head and various parts  of his body and  died  on  the  spot.

After  the  said  accident  the driver fled  away with  the  truck

from  the  spot and  later  on arrested by  police. Police  has

registered a case Doomdooma  P.S case 269/2011  against  the

driver  of  the  Oil  Tanker for  his rash and  negligent  driving.  The

Post  mortem  of  her  deceased son was  performed  at  Tinsukia

Civil   Hospital,   Tinsukia.   The  motorcycle   was   also   badly

damaged  in  the  said  accident. 

27.     In  support  of  the  CW1 the CW.2, Sri  Kandarpa  Talukdar

has  deposed  that on  31.08.11 he  was  posted  at  Doomdooma

P.S.   On   that   day   he   visited  Longsowal   on   receipt   of

information  about  an  accident. He found  an  Oil  Tanker  and  a

dead person.  On  2.9.11  one written  complaint was lodged in

the  Doomdooma  P.S  by  Rajat  Dey  and he  was  endorsed  with
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the  investigation.  The  Oil   Tanker   had knocked  down  one

person  from  behind. The  regd. no. of  the Oil  Tanker  was  AS-

23-F-5380. The  dead  body  of  Sanku  was taken  to  the P.S and

inquest  was  performed. It  was  sent  for P.M  examination  to

Civil  Hospital,  Tinsukia. He  prepared  the sketch  map  of  the

P.O  and  seized  the  Oil   Tanker   alongwith document.   The

motorcycle  of the deceased  was  seized.  The driver,  Achyut

Konwer  was  arrested.  The  requisition  was  sent for  inspection

of  the  vehicle  by  MVI. He  also  collected  the P.M  report. He

handed over  the  CD  to  the  Officer  as  he  was not  empowered

to file C.S. On  the  basis  of  the  materials  C.S was  filed  against

the  driver  of  the  Tanker  Achyut U/s. 304(A)/279 IPC. In  the trial

of  the  aforesaid  case  he  adduced evidence  as PW’s  and

exhibited  documents.

28.       From the deposition of the CW 1 & CW 2 it is revealed that

both the witnesses are not the eye witnesses to the incident. The

CW 2 is a police man who investigated the case. He has deposed

that  the  alleged  oil  tanker  had  dashed  the  motorcycle  of  the

deceased from the back. But his statement is not corroborated by

the CW 1. The CW 1 has stated in her deposition in affidavit that

the alleged accident had occurred due to the head on collision.

Hence although the CW 2 has alleged that oil tanker had dashed

the motorcycle of  the deceased from the back but there is  no

material on record to corroborate the statement of his so far the

dashing  of  alleged  Motorcycle  from  the  back.  Hence  the

statement of the CW 2 about the allegation against the alleged oil

tanker is not reliable and authentic. Hence not accepted. As the

Driver of the Alleged Oil  tanker has admitted that the accident

was occurred head on collision and corroborated by the claimant

no. 1 herself it can be presumed that the alleged accident was

occurred due to the head on collision. 
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29.     But with regard to the question of whether the accident

was occurred due to the contributory negligence of the deceased?

Ld. Counsel for the claimant has submitted that the instant claim

petition U/S 166 M.V. Act is not required to be proved like criminal

case i.e. beyond reasonable doubt but it is required to be proved

only  on the touchstone of  pre-ponderance of  probabilities.  It  is

submitted  that  the  driver  of  the  alleged  Oil  Tanker  has  filed

Written  statement  and  has  taken  the  plea  of  contributory

negligence and hence from this inference can be drawn that there

is no contributory negligence on the part of the said deceased.

30.    In reply Ld. Counsel for the opposite party has emphasized

that  there  was  head  on  collision  between  the  Motorcycle  and

alleged Oil  tanker  .  It  is  pointed out that  the claimant  in their

claim petition and the deposition have stated that the accident

was  occurred  on  account  of  the  head  on  collision  hence  it  is

proved that  the accident was occurred due to the contributory

negligence of the driver of the both the alleged vehicle. 

31.     Upon hearing on the point of contributory negligence from

the both sides I  have gone through the material on record and

found  that  there  is  no  dispute  that  the  alleged  accident  is

occurred due to head on collision. But no party could examine any

eye witness to prove about the speed of those alleged vehicle nor

whose fault the said alleged accident has occurred? 

32.    In  Bimla Devi  & Ors vs Himachal  Road Transport

Corpn. & Civil Appeal No. 2538 OF 2009 (Arising out of SLP

(C) No.280 of 2006)  Hon’ble Supreme Court has observed as

follows that “In a situation of this nature, the Tribunal has rightly

taken a holistic view of the matter. It was necessary to be borne in

mind that strict proof of an accident caused by a particular bus in

a  particular  manner  may  not  be  possible  to  be  done  by  the
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claimants. The claimants were merely to establish their case on

the touchstone of preponderance of probability. The standard of

proof beyond reasonable doubt could not have been applied”.

33.    The instant case is in civil nature and to prove such case

pre-ponderance of probabilities is required. It is proved that the

accident is occurred by head on collision and the claimant could

not prove that the accident is occurred due to the only fault of the

alleged driver of the alleged Oil Tanker. Although the charge sheet

has been filed against the driver of the alleged Oil Tanker yet it

cannot be held that the accident is occurred due to the  only fault

of the driver of the alleged Oil Tanker in absence of proper eye

witness. Hence taking note of all facts and circumstances of the

case I am of the considered opinion that the alleged accident is

taken place due to the rash and negligent driving of the drivers of

the alleged vehicle regd. no. AS-06-AC-1364 (Oil Tanker) and the

alleged motorcycle bearing regn. no. AS-23-F-5380. Hence it can

safely  be  held  that  the  accident  is  occurred  due  to  the

contributory negligence on the part of the deceased.  Thus the

Issue no. 1 & 2 are decided accordingly.

ISSUE NO. 3

34.     With regard to the Issue no. 3 i.e. whether the claimants

are entitled to get compensation? If so, to what extent and from

whom?   I am of the considered view that as the said accident had

occurred due to the rash and negligent driving of the  both the

drivers of alleged vehicle regd. no. AS-06-AC-1364 (Oil Tanker) and

the alleged motorcycle bearing regn. no. AS-23-F-5380 hence the

claimants are entitled for the compensation.

35.   But with regard to the question to what extent and from

whom the said compensation would be getting by the claimants
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would be decided after proper evaluation and calculation as per

law and decision pronounced by Hon’ble Supreme Court in various

cases.  

36.   With  regard  to  the  payment  of  the  just  and  adequate

compensation  to  the  claimants  let  us  evaluate  the  facts  and

circumstances arises in the instant case.

37.     In the  case  of  Sarla  Verma  vs. Delhi Transport

Corporation,   reported  in  (2009)  6  SCC  121, the  Hon’ble

Supreme Court has held that,  “Basically only three facts need

to be established by the claimants for assessing compensation in

the case of death : (a) age of the deceased; (b) income of the

deceased; and the (c) the number of dependents. The issues

to  be  determined  by  the  Tribunal  to  arrive  at  the  loss  of

dependency are (i) additions/deductions to be made for arriving at

the income; (ii) the deduction to be made towards the personal

living  expenses  of  the  deceased;  and  (iii)  the  multiplier  to  be

applied with reference of the age of the deceased.”

38.     In the  instant  case  the  claimants  have stated  in the

claim petition that  the  age  of  the  deceased was about 24 years

at the time of his death. But the claimant has not furnished any

birth certificate or the school certificate to prove the age of the

deceased. But the claimant has submitted  the driving Licence

Ext. 10 to prove that the deceased had valid licence. 

39.    It  is  pertinent  to  mention here that  in  the said  Driving

License of  the deceased which was issued on 28.05.2004 it  is

found that the date of birth of the deceased is mentioned as 12-

10-1985. Upon calculation as per date of birth mentioned in the

Ext.  10  and  as  the  deceased  had  died  on  31-08-2011  it  is

emerged that the age of the deceased was 25 years 10 months

and 19 days at the time of his sad demise. 
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40.    Hence as the Driving Licence was issued long before of sad

demise of the deceased and as there is no chance of manipulating

the date of birth of the said deceased in the said Ext. 10 nor the

opposite parties could create any doubt about the authenticity of

the  Ext-10,  I  am  of  the  view  that  it  would  be  judicious  and

convenient to hold the age of the deceased as per date of birth

written in the said driving licence Ext. 10. Therefore I hold the age

of the deceased was 25 years 10 months and 19 days at the

time of his sad demise.

41.   Ld.  Counsel  for  the  claimant  has  pointed  out  that  the

deceased had an income of Rs.10,000/- P.M being a businessmen

of agro product and submitted that CW 2 & CW 3 have proved

that the deceased had trade licence and which proved that the

deceased was doing business. 

42.    In  reply  Ld.  Counsels  for  the opposite  party  denies the

income and business of the deceased. It is pointed out that the

identification of the CW 3 & 4 are doubtful as they have failed to

prove about their social position in the society at the time of the

issuance of the said trade licence. It is also pointed out that the

exhibited trade licence  is  not  proved by  any official  registered

book. Hence the authenticity of the exhibit 8 & 9 are doubtful and

should not be believed. 

43.     Upon hearing both sides and upon scrutiny of the relevant

documents I have found that the CW 3 & 4 have failed to prove

that during the time of the issuance of disputed Ext. 8 & Ext. 9

they were the president and the secretary of the Borhapjan Gao

panchayat. Hence their identity becomes doubtful. Apart from this

the Ext. 9 trade license is not proved by any official register. The

CW 4 has  admitted  that  there  is  register  of  issuance  of  trade

license.  In  view  of  this  evidence  the  authenticity  of  the  Ext.9
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becomes doubtful.  Even we believe the existence of  the Trade

Licence is authentic yet the income of the said deceased is not

proved by any authentic documents. In view of the all facts and

circumstances as appeared in the case I  am of  the considered

view that the claimant has failed to prove true and proper income

of the said deceased. 

44.     However the opposite party could not disprove the fact that

the deceased was not working or doing business. Deceased being

the young and energetic boy and taking note of the statements of

the witnesses it can be presumed that the deceased was doing

business  and  had  some  income.  Hence;  considering  the

surrounding  social  environment  and  nature  of  business  of  the

deceased and also taking into account of his age if I hold notional

income  of Rs. 4,000/- as the monthly earning of the deceased at

the time of his death which  would  be  just  and  proper in my

considered view. Hence, I  hold that  the  monthly income  of  the

deceased  was  Rs. 4,000/- only.

45.    With  regard  to  the  future prospect of a deceased

Hon'ble  Supreme  Court  has  held in the in para  61 (iv)  of

National Insurance Company Limited v. Pranay Sethi and

Ors. SPL (Civil) No. 25590 of 2014, as follows :  ”In case the

deceased was self-employed or on a fixed salary, an addition of

40% of the established income should be the warrant where the

deceased was  below the  age  of  40  years.  An  addition of  25%

where the deceased was between the age of 40 to 50 years and

10% where the deceased was between the age of 50 to 60 years

should be regarded as the necessary method of computation. The

established income means the income minus the tax component”.

46.      In  view   of   the  above  decision I am of the considered

view that as the deceased had fixed income of the Rs. 4000/- P.M

and the age was 25 years 10 months and 19 days, an addition of
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Rs.  40%  should  be  added  to  his  monthly  income  for  future

prospects. Hence Rs. 4000/- + Rs. 1600/- = Rs. 5,600/- is monthly

income of the deceased towards his future prospects. As such the

annual  income  of  the  deceased  would  be  Rs.  5,600.00  X  12

months = Rs. 67,200.00 per annum.

47.     In  the  case  of  Sarla Verma  (supra),  the Hon’ble

Supreme  Court  has  held  that-“  Where  the  deceased  was  a

bachelor and the claimants are the parents the deduction follows

a  different  principle.  In  regard  to  bachelors  normally  50%  is

deducted as personal and living expenses because it is assumed

that  a  bachelor  would  tend  to  spend  more  on  himself.  Even

otherwise there is also the possibility of his getting married in a

short  time in  which  event  the  contribution  to  the  parents  and

siblings is likely to be cut drastically. Further subject to evidence

to the contrary the father is likely to have his own income and will

not be considered as a dependent and the mother alone will be

considered  as  dependent.  In  the  absence  of  evidence  to  the

contrary brothers and sisters will not be considered as dependent

because they will either be independent and earning or married or

be dependent on the father. Thus even if the deceased is survived

by parents and siblings only the mother would be considered to

be a dependent and 50% would be treated as the personal and

living expenses of the bachelor and 50% as the contribution to the

family.  However  where  family  of  the  bachelor  is  large  and

dependent on the income of the deceased as in a case where he

has  a  widowed  mother  and    brother  his  personal  and  living

expenses may be restricted to one third and contribution to the

family will be taken as two- third”.

48.      Here  in  the  instant  case  the  mother and the brother of

the  deceased are  the claimants.  But  Claimant  no.  1  being the

mother is only entitled for the compensation. Hence considering

 



 22

all facts and circumstances I hold that 50% of the earning would

be treated as the personal and living expenses of the deceased

and 50% as the contribution to the family.  Therefore, the claimant

no.1 being the mother of the said deceased is entitled to receive

the remaining 50% of Rs. 67,200.00 i.e.  Rs.  33,600.00 as total

savings.

49.      As   per   the  decision  of  the  of  Sarla  Verma (supra),

in the instant case the multiplier that has to be applied to find out

the loss of total dependency is 17 as the age of the deceased  at

the time of his death was held to be 25 years 10 months and 19

days. The relevant portion of the decision of Sarla Verma (supra)

judgment  reads  as  follows: “21.  We  therefore  hold  that  the

multiplier to be used should be as mentioned in column (4) of the

Table  above  (prepared  by  applying  Susamma  Thomas,  Trilok

Chandra and Charlie), which starts with an operative multiplier of

18 (for the age groups of 15 to 20 and 21 to 25 years), reduced

by one unit for every five years, that is M-17 for 26 to 30 years,

M-16 for 31 to 35 years, M-15 for 36 to 40 years, M-14 for 41 to 45

years, and M-13 for 46 to 50 years, then reduced by two units for

every five years, that is, M-11 for 51 to 55 years, M-9 for 56 to 60

years, M-7 for 61 to 65 years and M-5 for 66 to 70 years.”

50.      As such, the loss of dependency is Rs. 33,600.00 X 17 =

Rs. 5,71,200.00.

51.    As  per  the  decision  of  the  Hon’ble  Supreme  Court  in

National Insurance Company Limited v. Pranay Sethi and

Ors. SPL (Civil) No. 25590 of 2014 the claimant is entitled to

get the funeral expenses to the tune of Rs. 15,000/- on account of

death of the deceased and Rs. 15,000/- for loss of estate. Thus,

accordingly, the award is computed in the following scale:-
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         Rs. 4000.00 (P.M income)

Rs.  4000.00+  1,600.00  (40%  Future  prospect)=
5,6000.00 (Total Income)

5,6000.00  X  12  months  =  Rs.  67,200.00  (annual
Income)

50% of Income of Rs. 67,200.00 is = Rs. 33,600.00 
                 (Total Income)

Rs. 33,600.00 X 17 = Rs. 5,71,200.00(Multiplier 
                         Applied)

52.   Hence  total  compensation  would  be  Rs.  5,71,200.00  +

15,000.00 (Loss of estate) + Rs. 15,000.00 (Funeral Expense) =

Rs.6,01,200.00  in  total  only  (Rupees   Six  Lakh  One

thousand Two Hundred only).

53.    Now the question to be solved  to what extent and from

whom the said compensation should be paid to the claimant.

54.    In  this  regard  Ld.  Counsel  for  the  Opposite  party  has

vehemently pointed out that at the time of the alleged accident

the driver of the alleged Oil Tanker had no valid licence for driving

vehicle carrying Hazardous Goods like petroleum products etc. As

the owner and the driver of the alleged oil tanker had violated the

condition of policy the Opposite party no. 3 is not bound to pay

the compensation. Further it is also argued that the deceased had

no driving  licence  so  the  claimants  are  not  entitled to  receive

compensation from the Opposite party no. 3. It is also pointed out

that the case is bad for non joinder as the insurance party of the

alleged motorcycle is not made party. Hence the opposite party

no. 3 is not bound to pay the compensation if any compensation is

entitled by the claimant then they are entitled from the owner and

driver of the alleged Oil Tanker.

55.    In   reply   Ld.   Counsel   for  the  claimant  emphatically

submitted that the deceased had valid licence and exhibited the

driving licence as Ext. 10. It is further argued that the argument of
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the opposite party has no force that the opposite party are not

bound to pay the compensation as the driver of the alleged oil

tanker had no valid licence or for the non-joinder in the case. It is

pointed out by the Ld. Counsel for the claimant that as the alleged

Oil  Tanker  had  valid  policy  they  are  bound  to  pay  the

compensation to the claimant as per law. It is further pointed out

that  the  claimant  is  at  liberty  from  whom  they  want  to  get

compensation hence there is no illegality on the prayer and filing

of  the claim petition praying for  the compensation against  the

Opposite part no. 1, 2 & 3.  

56.        Upon hearing both sides I have gone through the material

on record and found that the deceased had valid driving licence

Ext. 10 and the opposite parties could not create any doubt about

the licence. Hence I am of the considered view that the opposite

parties have miserably failed to disprove the fact.

57.    I   have   found   that   the  opposite  party  no.  3  has

emphatically  pointed  out  that  as  the  driver  of  the  alleged  Oil

Tanker had no valid licence for driving vehicle carrying Hazardous

Goods like petroleum products etc. and hence the Opposite party

no. 3 is not liable to pay the compensation and the claimant can

at best can get the compensation from the Opposite party no.1 &

2 i.e. owner and driver of the alleged Oil Tanker.

58.     In this regard I would like to cite the case of Oriental

Insurance  Company  Limited  vs  Saraswati  Malakar  and

others (2011) 6 GLT 252 wherein it is held that – 

“19.... Mere absence of a valid driving licence or fake

or  invalid  driving  licence  or  disqualification  of  the

driver  for  driving  at  the  relevant  time,  are  not  in

themselves defences available to the insurer against

either the insured or the third parties. The Insurance
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Company would not absolved of liability. If ultimately

turns  out  that  the  licence  was  fake  the  Insurance

Company would continue to remain liable unless they

prove  that  the  owner/insured  was  aware  or  had

noticed that the licence was fake and still permitted

that person to drive. More importantly even in such a

case the Insurance Company would remain liable to

the  innocent  third  party,  but  it  may  be  able  to

recover  the  amount  from the insured.  To  avoid  its

liability towards insured, the insurer has to prove that

the  insured  was  guilty  of  negligence  and failed  to

exercise reasonable care in the matter of fulfilling the

condition of the policy regarding use of vehicles by

duly licenced driver or one who was not qualified to

drive at the relevant time. As a matter of fact,  an

owner  of  a  vehicle  is  not  expected  to  find  out

whether the driving licence produced by the driver

was in fact issued by a competent authority or not. In

usual  course,  the  owner  of  the  vehicle  after

examining the driving  licence of  the driver,  allows

the driver to drive a vehicle. There is no reason for

the  owner  to  make  enquiries  from  the  transport

authorities regarding the genuineness of  the driver

licence of the driver.”

59.      Moreover, while dealing with the same matter Supreme

Court  in  Pepsu  Road  Transport  Corporation  vs  National

Insurance Company Limited, (2013) 10 SCC 217  is held as

below:  

“7.  Swaran  Singh  case  (supra)  was  subsequently

considered  by  two  Judges  Bench  of  this  court  in

National Insurance Co Ltd vs Laxmi Narayan Dhut, it

was explained that:  “Mere absence, fake or invalid
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driving  licence  or  disqualification  of  the  driver  for

driving at  the relevant  time are not in  themselves

defences available to the insurer against either the

insured  or  the  third  parties.  To  avoid  its  liability

towards the insured the insurer has to prove that the

insured  was  guilty  of  negligence  and  failed  to

exercise reason able care in the matter of fulfilling

the condition of the policy regarding use of vehicles

by  duly  licensed  driver  or  one  who  was  not

disqualified to drive at the relevant time”

60.      The Hon’ble Supreme Court, in  Mukund Dewangan vs.

Oriental  Insurance  Company  Limited,  (CIVIL  APPEAL

NO.5826 OF 2011) has  held  that  there  is  no  requirement  to

obtain separate endorsement to drive transport vehicle, and if a

driver is holding licence to drive light motor vehicle, he can drive

transport vehicle of such class without any endorsement to that

effect.  The bench also observed: “When a driver is authorized to

drive a vehicle, he can drive it irrespective of the fact whether it is

used for a private purpose or for purpose of hire or reward or for

carrying the goods in the said vehicle. It is what is intended by

the provision of the Act, and the Amendment Act 54/1994.”

61.   In  S.  Iyyappan  Vs.  M/S.  United  India   Insurance

Company Ltd. And Another S.C. Civil Appeal No. 4834 of

2013 (Arising out of SLP (Civil) no. 5091of 2009)  Hon’ble

Supreme Court has held as follows:- 

19  ”In  the  instant  case,   admittedly   the

driver  was  holding  a  valid  driving license

to   drive   light  motor  vehicle.  There  is   no

dispute  that  the  motor  vehicle in  question,

by   which   accident  took   place,   was

Mahindra  Maxi   Cab.   Merely  because the
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driver  did  not  get  any  endorsement  in  the

driving  licence to  drive  Mahindra  Maxi  Cab,

which  is  a  light  motor  vehicle,  the  High

Court  has  committed  grave  error  of  law  in

holding  that  the  insurer  is  not  liable  to

pay  compensation  because  the  driver  was

not   holding   the   licence   to   drive   the

commercial   vehicle.   The   impugned

judgment  is,  therefore,  liable  to  be  set

aside”.  

62.      In  the Pappu and Ors vs. Vinod Kumar Lamba and

Anr. S.C. Civil Appeal No. 20962 of 2017 (arising out of SLP

© No. 29032 of 2015).

15.  “In  the  present  case,  the  owner  of  the

vehicle (respondent No. 1) had produced the

insurance certificate indicating that vehicle No.

DIL-5955 was comprehensively insured by the

respondent  No.  2  (Insurance  Company)  for

unlimited liability.  Applying the dictum in the

case  of  National  Insurance  Company  Ltd.

(supra),  to  subserve the ends of  justice,  the

insurer (respondent No.2) shall pay the claim

amount  awarded  by  the  Tribunal  to  the

appellants in the first instance, with liberty to

recover  the  same  from  the  owner  of  the

vehicle (respondent No. 1) in accordance with

law.

16. Accordingly, the appeal is allowed to the

extent that the compensation amount awarded

by  the  Tribunal  and  confirmed  by  the  High

Court shall be paid and satisfied by the insurer
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(respondent No. 2)  in the first instance , with

liberty to recover the same form the owner of

the vehicle ( respondent No. 1) in accordance

with law”. 

 
63.       In view of the above decision of the Hon’ble Higher court

it  is  apparent  that  the insurer  can take the defence about  the

driving licence of  a  driver  of  a  alleged vehicle  but  the  insurer

cannot  withhold  himself  from  paying  the  compensation  if  the

policy  is  valid  of  the  alleged  vehicle.  However  the  insured

company later on can realize the compensation amount paid to

the claimant from the owner and the driver as per law.

64.      In the instant case as the Opposite party no. 3 could not

prove  that  to  drive  the  alleged  vehicle  (Oil  tanker)  the  driver

should have some special driving Licence the defense raised by

the opposite party no. 3 about the invalid licence of the driver of

the  alleged  Oil  Tanker  is  not  sustainable  and  hence  hereby

rejected. However if the driving licence of the driver of the alleged

Oil tanker is not in accordance with law the Opposite party 3 can

recover the compensation amount from the owner and driver of

the alleged Oil tanker later on as per law.

65.       So far the non-joinder of the parties it is revealed from the

claim petition that the claimant has made party the owner of the

Motorcycle  but  the insurance  party  is  not  made party.  But  the

claimant  has  not  claimed  anything  from  the  owner  of  the

Motorcycle  and hence  the  insurer  is  also  not  made party.  The

claimant is at liberty to from whom the compensation be claimed.

Hence  in  the  interest  of  justice  the  objection  of  the

opposite party no. 3 is rejected herewith. 

66.        In the  case  of  Khenyei Vs.  New  Indian  Assurance

Co. Ltd. and  Ors. reported  in AIR 2015, SC 2261 a  three
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Judge  Bench of  the  Hon'ble  Supreme  Court  has  held  that "

there is   a   difference  between  contributory  and composite

negligence. In the  case  of  Contributory  negligence  a  person

who  has  himself  contributed  to   the   extend   cannot   claim

compensation   for   the   injuries   sustained   by   him  in  the

accident  to  the  extent  of his own  negligence,  whereas  in  the

case of  composite  negligence a  person who has suffered  has

not   contributed   to   the   accident   but  the   outcome  of

combination of negligence  of two  or  more  other  persons”.

67.       The  instant  case is  a  case of  contributory  negligence

as  the  drivers   of   both  the  vehicles  equally   contributed  to

the occurrence  of  the alleged  accident. In view of the above

discussion, I am of the considered opinion that the claimant is not

entitled  to  receive  any  compensation  to  the  extent  of  the

negligence  of  deceased  which  has  been  held  to  be  50%.

Therefore, the claimant is entitled to receive 50% of total amount

of  Rs.  6,01,200.00  in  total  only  (Rupees   Six  Lakh  One

thousand  Two  Hundred  only)  i.e.  Rs.  3,00,600.00  only

(Three Lakh  Six hundred only).

68.      But  to  the  question who will pay the compensation

amount  to  the  claimant?  Ld.  Counsel  for  the  claimant  has

submitted  that  the  claimant  is  not  claiming  anything  from the

Proforma Opposite party.  As the claimant is not claiming anything

from the Proforma Opposite the owner of the Motorcycle he is not

entrusted  with  the  burden  to  pay  the  compensation  to  the

claimant by this judgment. However as the claimant is claiming

the compensation from the Opposite party no. 1, OP. No. 2 and OP

No.  3  i.e.  United  India  Insurance  Co.  Ltd.  I  am  of  the

considered view that the Opposite party no. OP No. 3 i.e. United

India Insurance Co. Ltd has to pay the compensation to the

claimant as per law.
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69.        Hence considering all facts and circumstances I am of the

considered view that the OP No. 3 i.e. United India Insurance

Co. Ltd is liable to pay the compensation amount i.e. Rs.

3,00,600.00 only  (Three Lakh  Six  hundred only)  out  of

total  Rs. 6,01,200.00 in total only (Rupees  Six Lakh One

thousand Two Hundred only).

70.     In view of the above discussion and considering all facts

and circumstances, it is decided that the claimant no.1 is entitled

to get the award of  compensation as calculated and computed

above,  under  the  law  and  equity.  Thus,  the  issue  no.  3  is

decided accordingly.

O R D E R

71.      In  view of the above discussion and considering all facts

and  circumstances  the  prayer  of  the   claim  petition  of  the

claimant no. 1 is allowed. An amount of  Rs. 3,00,600.00 only

(Three Lakh  Six hundred only) out of total Rs. 6,01,200.00

in total only (Rupees  Six Lakh One thousand Two Hundred

only) so computed on different heads is awarded to the claimant

no. 1. Thus the OP No. 3 i.e.  United India Insurance Co. Ltd.

is directed to pay an amount Rs. 3,00,600.00 only (Three

Lakh  Six hundred only) to the claimant no. 1. 

72.    With   regard   to   the  interest  on  the  amount  of

compensation the claimant has cited the case of  Jiju Kuruvilla

and vs.  Kunjujamma Mohan and others  Civil  Appeal  No.

4945-4946  and prays for 12% interest from the date of  claim

application over the amount of the compesation. 

73.    Upon  perusing  the  case  of  Jiju  Kuruvilla  and  vs.

Kunjujamma Mohan and others Civil Appeal No. 4945-4946

it is found that Hon’ble Supreme Court has ordered on 2 July, 2013
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as  follows:-  “The  claimants  are  entitled  to  get  the  said

amount of compensation alongwith interest @ 12% from the

date  of  filing  of  the  petition  till  the  date  of  realisation,

leaving rest  of  the conditions  as  mentioned in  the award

intact”.

74.       Hence in pursuance of the abovementioned cited case the

claimant is bestowed  with 12 % interest per annum from the date

of filing of the claim petition till the realization of the total amount

of compensation on the basis of aforesaid terms and conditions.

75.      Accordingly,  this  instant  MAC case  is  disposed of on

contest without any cost.

76.      Given  under  my  hand and seal of this Tribunal on this

the 05th day of May, 2018.

 Dictated and corrected by me:

              (A. Hakim),                              (A. Hakim),

       Addl. Member-2                  Addl. Member-2,                

  M.A.C. Tribunal,Tinsukia.                M.A.C. Tribunal,  Tinsukia.
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